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line measurements. The court concluded that the Rahall Amendment
created an opt-in modified permit and did not limit EPA's authority to
create new subcategories consistent with the CWA.
The court held the Final Rule was inconsistent with the CWA. The
CWA directed EPA to determine the technology available and applicable for each category of operation to reduce emissions before EPA decided what level of emissions would be reasonably attainable. Under
the Final Rule, a permitting authority first determined the permissible
level of emissions, and then determined what technology the mining
operation should use to attain those levels. The CWA also set forth a
list of factors for EPA to consider in determining the best technology
to control effluent. The court stated that EPA was unable to show that
EPA considered all of the factors mandated by the CWA. The court
held that, by adopting the Final Rule, EPA did not fulfill the CWA requirement that EPA should consider technology available in determining an attainable level of pollution emission.
A dissenting opinion by Judge Suhrheinrich stated that the court
incorrectly found that EPA must consider the technology available and
the effluent limits in any specific order. The dissent also stated that
the original complaint failed to plead the issue of whether EPA considered all relevant factors as required by the CWA, and therefore should
not have been a factor in the decision. Finally, the dissent argued that
the CWA did not require that EPA assign numerical limitations on effluent. The CWA only required that EPA identify the amount of pollutants. The dissent suggested an interpretation of the word "amount"
not requiring specification of numerical limits.
The court thus held that both of the new subcategories created by
the Final Rule were inconsistent with the CWA, making the Final Rule
invalid. The court remanded the case to the EPA with instructions to
withdraw or amend the Final Rule.
Mark Terzaghi Howe

NINTH CIRCUIT

Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d
989 (9th Cir. 2004) (holding that NEPA compliance requires a federal
agency to thoroughly evaluate potential cumulative environmental affects of proposed projects with individually minor potential of causing
environmental harm, and make that information available to the public before proceeding with the project).
The Bureau of Land Management ("BLM") executed two of four
planned timber sales in the South Fork Little Butte Creek ("SFLBC")
watershed in the Cascade Mountains in Southwest Oregon. The BLM
produced a different environmental assessment ("EA") for each of the
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four planned timber sales. The National Environmental Policy Act
("NEPA") required federal agencies to perform an environmental impact statement ("EIS") before commencing any project with the potential of adversely affecting the human environment. If the federal
agency was unsure of potential environmental harm, the agency could
conduct an environmental assessment ("EA") to determine the presence of any potential risks that required a more in depth EIS. If the
potential for adverse environmental impact existed, the required EIS,
performed by the federal agency, must contain a thorough analysis of
the potential environmental harms and reasonable alternatives in
enough depth to fully inform the public of the potential environmental degradation. The BLM conducted EAs for all four proposed
timber sales separately and found that, individually, each timber sale
posed no significant potential threat to the environmental quality of
the SFLBC. Based on the findings of the EAs, the BLM issued two timber sales.
Klamath-Siskiyou Wildlands ("KS Wild"), an environmental organization, challenged the sufficiency of the EAs for the two issued timber
sales on the grounds that the BLM did not properly consider the cumulative effect of the four timber sales on the SFLBC as required by
the Council on Environmental Quality ("CEQ') regulations implementing NEPA. Further, KS Wild asserted that the CEQ regulations
required the consolidation of the four EAs into one document for
proper evaluation. The United States District Court for the District of
Oregon granted the BLM's motion for summary judgment and dismissed all of KS Wild's claims. However, the district court granted an
injunction on logging activities connected to the timber sales pending
the outcome of the appeal. The Ninth Circuit Court of Appeals found
that the challenged EAs lacked the proper analysis of potential cumulative effects for the separate timber sales on the SFLBC and reversed
the district court.
CEQ regulations require evaluation of potential cumulative effects
of individually minor projects for NEPA compliance. The court found
the challenged EAs contained only general conclusions by BLM experts regarding the lack of potential adverse effects from the combination of the two issued timber sales along with the other two proposed
sales. Neither of the two challenged EAs contained any empirical data
supporting the evaluations of the agency's experts. The court ruled
that unsupported opinions of agency experts insufficiendy supported
lack of potential cumulative harm from the timber sales and to inform
the general public of any potential effects to the SFLBC posed by the
timber sales. Additionally, the court found that the EAs lacked the
proper evaluation of the potential harm by the combination of the
four timber sales on the habitat of the endangered spotted owl.
The BLM claimed that they could tier the EAs for the challenged
timber sales to an EIS prepared for the Medford District's Regional
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Management Plan ("RMP-EIS") and the Little Butte Creek Watershed
Analysis ("LBCWA") to cure any deficiencies in the cumulative analysis
of the timber sales in the EAs. The court found that RMP-EIS contained cumulative effects analysis for logging activities wholly outside of
the SFLBC watershed; therefore, the RMP-EIS could not cure the deficiencies in the timber sale EAs within the SFLBC watershed. In regards
to the LBCWA, the court ruled that an agency could not tier an EA to a
non-NEPA document such as the LBCWA to cure any deficiencies in
the EA.
KS Wild also claimed that the CEQ regulations required the BLM
to consolidate the timber sale EAs into one document for proper
analysis because of their cumulative nature. The court found that the
CEQ regulations did require federal projects with potentially cumulative harmful effects to be evaluated in a single document. However,
the court determined that, without the proper cumulative analysis in
the challenged timber sale EAs, the court could not rule on the appropriateness of the separate EAs for each individual timber sale. Further,
the court ruled that the CEQ regulations recommended that a federal
agency combine the analysis of similar federal projects into a single
document but did not require such action.
One judge dissented in part with respect to the court's ruling on
the proposed combination of the four separate timber sale EAs into a
single document. According to the dissent, NEPA required the evaluation of projects that developed from a single proposal or produced
cumulatively significant environmental impacts within a single document. The dissent found that the two executed timber sales along with
the two additionally proposed sales constituted a single proposal for
the development of the SFLBC watershed because the BLM initially
treated all proposed timber sales as a single development project and
continued to manage the four final timber sale proposals within a single watershed development plan. The dissent disagreed with the majority as to the threshold for requiring a single analysis of separate projects and found that NEPA required evaluation of separate projects
within a single document when ever the cumulative nature of the projects raised a substantial question of significant environmental impact.
For the dissent, the close proximity of the timber sales within the same
watershed raised a substantial question of adverse environmental impact. Therefore, the dissent would remand the case to the BLM for the
evaluation of the four separate timber sales within a single EA because
the sales all evolved from a single proposal and raised a substantial
question of cumulatively adverse impact on the SFLBC watershed.
Accordingly, the Ninth Circuit reversed the district court's grant of
summary judgment in favor of the BLM and required further analysis
of the potential adverse effects of the four proposed timber sales on
the SFLBC in order to fully inform the public before commencement
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of any further logging activities in the areas covered by the timber
sales.
Sean R Biddle
Nat'l Wildlife Fed'n v. U.S. Army Corps of Eng'rs, 384 F.3d 1163 (9th
Cir. 2004) (holding a United States Army Corps of Engineers report
was not arbitrary, capricious, or contrary to the law in concluding that
no further steps could be taken to reduce water temperature exceedances and that the operation of dams did not cause water temperature exceedances).
The National Wildlife Federation and other environmental groups
(collectively "NWF") filed suit against the United States Army Corps of
Engineers ("Corps") in the United States District Court for the District
of Oregon. NWF claimed the Corps' 1995 and 1998 records of consultation and statements of decision ("ROD") about the operation of four
dams on the Snake River in Washington were arbitrary, capricious, and
contrary to the law. The Corps argued it adopted the recommendations of a 1995 biological opinion ("BiOp") issued by the National Marine Fisheries Service ("NMFS") as required by the Endangered Species
Act ("ESA"). Initially, the district court ruled against the Corps, finding that although the 1995 and 1998 RODs complied with the ESA, the
RODs did not address the issue of the Corps' obligation to comply with
the Clean Water Act ("CWA"). The CWA requires federal agencies to
comply with state water quality standards, such as a Washington statute
that set temperature standards for the lower Snake River. The district
court thus remanded the CWA issue to the Corps for further consideration.
In response to the district court's ruling, the Corps issued another
ROD in 2001 acknowledging that the presence of the dams may have
contributed to temperature changes of the Snake River and that the
Corps would adopt the recommendations contained in a 2000 NMFS
BiOp to improve the Corps operations compliance with state water
quality standards. The Corps implemented several minor actions to
help alleviate adverse water temperatures, but also noted that no evidence indicated any operational modifications of the dams would have
a significant impact on water temperature. Therefore, the Corps concluded that operation of the dams did not cause a significant impact
on water temperatures.
NWF filed an amended complaint alleging that the 2001 ROD was
arbitrary, capricious, contrary to the law, and in violation of the Administrative Procedure Act because the 2001 ROD failed to adequately
address exceedances of state water temperature standards. The district
court granted the Corps' motion for summary judgment finding that:
(1) the Corps' 2001 ROD implemented each of the recommendations
set out in NMFS's 2000 BiOp; (2) the 2001 ROD properly evaluated

